#39.70 3/4/15
First Supplement to Merorandum 75-19

Subject: Study 39.70 - Prejudgment Attachment { Amendments)

This supplementary memorandum discusses two subjects which remained
incomplete in the staff draft of the Recommendation Relating to Amendments
to the Attachment Iaw which was attached to Memorandum T5-19.

Also attached hereto are a letter from the Legislative Counsel's office
(Exhibit I) questioning the constitutionality of proposed Section 482,060
(duties under Attachment ILaw are subordinate judicial duties), and & copy

of Mosler v. Parrington (Exhibit II) cited in the letter. The staff does

not believe Mosler is sufficient authority to hold Section 482,060 unconsti-

tutional.

1. Cases in Which an Attachment May Be Issued

At the last meeting, the Commission instructed the staff to consult the
Los Angeles County court commissioners on their views concerning the proper
standard for issuance of a commercial attachment. Commissioner Bruce
Geernaert indicated that he would be willing to comment on the varicus alter-
natives presented in Memorandum 75-17 {a copy of this memorandum is attached
hereto); however, we have not yet received his response and have decided wve
should not delay sending this supplementary memorandum to you. Should we
receive any response before the March meeting, we will forward it or distrib~
ute it at the meeiling. We were informed that there is no official policy
memorandum on attachment under the Marsh bill.

The following material implements the Commission's tentative decision
on the cases in which an attachment way be issued. The following paragraph

would be added to the introduction to the recommendation:



As enacted, Section 483.010 of the Attachment Law permits the
issuance of attachment against a "defendant engaged in a trade,
business, or profession’! - provided that the subject of the contract
upon which the claim is based was not used "primarily for personal,
family, or household purposes.” Section 483.010 failed to specify
the time when the defendant must be engaged in a trade, business, or
profession. Accordingly, the Commission recommends that Section
483.010 be amended to provide thst the defendant must be so engaged
when the claim against him arose. The effect of this amendment
would be to make clear that an individual may not avoid attachment
by retiring or zoing out of business after the claim arese but before
the attachment is scught.

1. For an interpretation of the reaning of "trade or business” under
existing Section 537.2, see Advance Transformer Co. v. Superior
Court, 44 Cal. App.3d 127, fal. Rptr. (1974).
Section 483.010 would be smended as follows:
SEC. . Section 483.010 of the Code of Civil Procedure is amended
to read:s

483.01C¢. (a) Except as ctherwise provided by statute, an attachment

may be issued only in an actlon against a defendant engaged when the claim

arose in a trade, business, or profeselon on a claim or claims for money
in which the total sum claimed is a fixed or readily escertainable amount
not less than five hundred dollars ($500) exclusive of costs, interest, and
attorney's fees. Each claim shall be based upon a coniract, express or
implied.

(b) An attachment may not be issued if the claim Ils secured by any
interest in real or personal property arising from agreement, statute, or
other rule of law (including any mortgage or deed of trust of realty, any
security interest subject to Division 9 { comrencing with Section 9101) of
the Commercial Code, and any statutory, common law, or eguitable lien).

However, an attachment may be issued (1)} where the claim was originally so
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migt be engaged 1n & trade, business, oY profession &t the time the
claim sgeinst him aross. This amendment mekes clear that an individusl
anay' not sveld attacheent by retiring ov cessing to engsge I1n & trade,
business, or profession. The guestion of whether 8 guarantor le sublect
to attachment depends upon whether he 1§ engsged in a trade or business.

See Advance Transformer Co. ¥. Juperlor Court L Cel. App.33 127
] P p)

___ Cel. Rptr. __ {197h}. where atvtachment s not precluded by the
standard of subdivision {co}, tie guestion whether an sttachment will
properly lesue depends upon & devermination that the individusl ls
"engazed in a treade, bueslness, oOr profession.” The mpplication of this

standard Lo mecessarily left to the courbs, but 1t ig not Intended to

limit attachwent to sole proprietors and independent contractors.

2. fendant's Liability for Wrongful Attachment of Third Person's Properi
; . ¥

At Lhe last meeting, the Compission directed the staff to prepare &
tentetive procedure for requiring ihe gefendant to indlcoate the property
in his posasegalon belonging 4o %hlrd peraons. Tf the defendent fails to
provide accurate informatlon, ne gnould be liable for wrongful attachment

instead of the piaintiff. The foilowing sectiong sttempt to achieve



this result. At the end of the suggested revisions, there are some addi-
tional questions which should be considered.
The introduction to the recommendation would contain the following
discussion of this subject:
The attachment Iaw makes the plaintiff liable for damages, costs,
and attorney's fees to a third person whose property is attached ex~
cept where the plaintiff has relied on registered or recorded ownership.

In most cases, however, the defendant is in a much better position to
¥now which prrverty in his possession is the property of a third person.

1

For exsmple, 1t is ounreasonable to expect the plaintiff to know of the
existence and the details of contractual relationships between the defend-
and and third persons who provide' goods for

sale on the defendant's premises or who lease

office furniture or machinery to the defendant. Even a plaintiff who
attempted diligently to determine the ownership of property 1n the pos~
session of the defendant would bhe acting at his peril if he were to levy
on equipment or inventory generally; the burden of listing each specific
item of property which after an investigation is determined to belong

to the defendant would make the attachment remedy too burdensome to be

of any use in many cases. Accordingly, the Commission recommends that
the Attachment law as enacted be amended to provide that the defendant

is liable for the plaintiff's good faith levy of attachment cbtained
after a noticed hearing on the property of third persons in the posses-
sion of the defendant. The defendant would be able to avoid liability

by claiming an exemption for such property described 1n the application
for the writ at the hearing on the issuance of the writ. Of course,

the defendant would not need to claim such an exemption where he has no
property of third perscns in his possession or where he has such property
but it is not described in the copy of the application for the writ of
attachment which is sent_to the defendant with the notice of the plaintiff's
application and hearing.3 The defendant's liability should be limited to
$2,500 if the actiﬁn is in municipal court and $7,5C0 if the action is

in superior court.

1. See Code Civ. Prcc. §§ 490.010 ang 450.C20.

2. See (ode Civ. Proc. §§ 48L.070 {(writ and order) and uBL4.350
(additional writs).

3. See Code Civ. Proc. §§ L484.0L0, 48L4.050, L8L4.330, and 484.340.

4, These amounts are the same as the amounts of the plaintiff's
initial undertaking provided by Section 489.220.

* * * * ¥*

The bill would contain the following amendments and additions:

Lo
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attachment will be igw ! i’a attach the ;}mperty
described in the pluneidTs application unless the court
determines  that  such property is exempt from
attachment However, the order will not be limited o the
property describe i it the application but may later be
extended 0 any ponexempt property of the defendant.

(d} H the :ia'-fen nt éesxrea io oppose the issuance of
the order, he shall file with the court a notice of
oppesition and supporting afidavit as recuired by
Section 484.060 not later than fve days prior to the date
set for hearing.

(ey ¥ the defendant claims that the property
described in the d"};‘}ﬁcation ar a porfion thereof, is
exempt from attachment, he shall inciude such claim in
the notice of npismmcn filed pursuant to Section 484.060
ar file & separate ¢ daim ef evemption with respr ot to the
property as provided in Seclion 484070 ITh & does not do
so, the claim of exempiion will ae barred in the absence
of a ch&.ﬁ«i:;gﬁ of a change o circumstences comuring after

the hearing.

(1 Fhe detendas
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v ablain o dgiermmatieﬁ at the

hearing t.,»f-hei?zezr property oot excribed in the
applicaiion is exempt from aita s::m’ru:” bui the fatlure to

clais n ?} pmi}er‘.y zz;:)t s¢ deseribed is erempt from

attachment will not preciude him from making a clain of
exembtion with respect tn sech property at a later time.

{7} If tre dofendan’ doeg not cleim en oxemption for property in his

possesaion belonging 1o gnother osceon which is described in the pleintiff's

application, he mavy he lisble Lo such sersorn Tor wrongful atischment

suct properiy bes mttached.
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BEC. 2. Section HRL.070 of the Code of Civil Procadure is
smended to read:

4584 070 itk fa
described in tr he p}a"u*:i% 5 ;g!pi,ﬁfiai‘{)ﬂ ST pcrtmn of
such p“opert“ 15 exempt from aftachment, the defendant
shadl claim such exs:m;ﬂ.ama 3 ;‘rmmh*: i this section. i
he fails 1o do so, he may not later olaim such E’XLI’IIpt‘E}ﬂ
unless he shows that he did ot in}@ z right to the
exemption af the 2';21 & the slaint it filed h p_z)hc:ahan
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and that the right o the cemy i the result of a
change incirum}swm*zﬂ\ DOCETTH that dme.
(b} If the detendant desires to claim ab the hearing

Lk

that property not described in the plaintiff’s application
is exempt from attachment, in whole or m part, the
deferdant shall clairn surh ¢ it‘”k‘r’iti“f‘; as prumded it1 this
section. Failure o make nur! 11 does not preclude the
defendant {rom iater cluiming the cxemption. If the
claim s 1’*}&_1’!&“ 25 provided in tfmg wct on buf the
defendant fails to prove that

attachment, hi mav not fate

a portion thereat, aﬂezr;% “;":'.,'
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1 .*; A timi ihe rzght
to the exemption iz the resil {;t a change in
civcumstances acowrring after the i

(e} The chiim of exemption shall:
(1) Describe the property claimed 1o he exempt,
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: & ,m‘* serve on the defendant, not
fess than two du gre the date set {or the h(;dﬂjig, a
notice  of upymrtmn i the claim of exemption,
accomspanied by an affiduavit supporting any factual issues
raised ana peinis and authorities supporting any legal
issues raised. If the plaintiff does not fle and serve a
notice of opposttion ss provided in this subdivision, no
writ of attachment chall be issued as to the property
clarmned to be exempt. If all of the property described in
the plaintiff’s application is ciairned to be exempt and the
nlaintiff does not file and serve 4 notice of opposition as
provided in this subdivision, no hearing shall be held and
no right to attach order or writ of attachment shall be
tssued,
{gy If the plaintiff files and serves z notice of
sition to the cluim as provided in this section, the
as th
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defendant has the burden of proving that the property is
exempi from atlachment,

Comment, Seciion 435,070 iz smerded to make clesr that the defend-

ant claiming ap sxemption Yor pronerty of & third perzon in his possession

I

need not ciie any statubory authorizy., OF course, subdiviaion (d} requires
the defendant to fle sp affidavii whick covtaing sufficient fectual infore

mation to support the claim, Hee Sactlon B4 050,
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claim of exemption with respect 1o the property as
provided in Section 4584.35¢ nor later thar five days prior
to the date set for hearing. If he does not do so, the claim
of exemption will be barred in the absence of g showing
of & change in circumstances occurring after the hearing,
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plaintiff's applicetion, hs may

attaciment dsmages as crovided ». 025 should auch property

be aitgehed,

‘exgEither the defendsut or his attorney or Hoth of
themiTnay be prescnt ub the heaning,

{ﬁfﬁ" he notice shall rontein the following statement:
“Yoti tnay seck the advics of an attorney as to any matter
connected with the plaiutiffs application. Such attorney
should be consuliod promptly so that he may assst you
before the Lune s for hesring ”

Comment, Sez the Commpent to bhe smandment of Ssctian L2 050,
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an affidavit supg@*tm; any factual issues raised by the

laim and points and authorities supporting any legal
issues mneé

{d} The claim of exemption, together with any
supporting affidavit and pomts and authorities, shall be
filed and served on the gimntiff not less than five days
befors the date set for the hearing.
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SEC. 5. S=etlon L0020 o7 the Code of Civil Procedurs ig

amended to regd:

490.020.  (a) Pre  Dxcepb ss nrovided in Seetion h90.02%, the Eiabx’ii‘ty" of a plaintif

for causing a wro ngfuz attachiment includes both of the following:
(1) All damages proximatety cai,;a;f*d o the defendant
or any other person by the w ?iﬁt z‘i}‘JGKSI
{2} Al costs and expenses, tornev's fees,
1eammhiv expended i defs
(b} The Habilitv of 2 ajmm
phi“budhf 16 Section 46001
the undertsking.

attachment
- arnaant of




Comment. Section 490.020 is amended to reflect the exceptlion to
the plaintiff's liability for wrongful attachment provided by Secticn

490.025.

BEC. 6. Section b490.025 is addsd to the Cede of Civil Procedure,
to read:

490.025. (a} If the plaintiff in cood faith causes a writ of attach-
ment obteained pursuant to Article 1 (commencing with Section 484.010) or
Article 2 (commencing with Seciion 484,.310) of Chapter 4 +to be levied on
the property of a person cther than the defendant in the defendant's
possessicn in reliance on the defendant's claim of exemption made pursuant
to Section 48k.0T0 or LB4.350 or on the lack thereof, the defendant and
not the plaintiff or the plaintiff's sureties is liable for a wrongful
attachwent described in subdivision (d) of Section 490.010. :

(b) The liability of a defendant pursuant to sobdivision {a) includes
both of the following:

(1) All demages proximately caused to the person other than the
defendant by the wrongful attachment.

(2) All costs and expenses, including attornsy's fees, reasonably
expended by the person other than the defendant in defeating the attach-
ment,

(¢) The liability of a defendant for wrongful attachment pursuant
to this section may not exceed two thousand five hundred dollars ($2,500)
in an action in the municipal court and seven thousand five hundred

dollars ($7,500)} in an action in the superior eourt.

-10-



Comment. Section 490.025 makes the defendant lisble for wrongful
attachment of property in his possessicn belonging to a third person
where the plaintiff in good faith causes a writ of attachment issued after
8 noticed hearing to be levied on the third parson's rroperty. Section
450.025 recognizas that a plaintiff should net be liable in such situations
where he has relied in good faith on the defendant's clsim of exemption.

If the defendant wishes to avoid the liability provided by this secticn,
he may claim an exemption for property of a third person in his possession.
See Sections k24,050, 48L.070, L84, 340, and 484, 350.

Subdivision (b) provides that the defendant is liable for the same
types of damages as is the plaintiff pursuant to Section 450,020, Sub-
division (c) limits the defendant's liability to an amount equivalent to
the amount of the plaintiff's initial undertaking as provided in Section

489,220,

SEC. 7. Section 490.050 of the Code of Civil Procedure is amended
to read:

490.050. & (a) Except as provided by subdivision (), a person not

orisinally a party to an action whose Property i1s attached is entitled to
intervene in the sction and to recover damages for wrongful attachment to
the same extent and in the same manner as s defendant in the action. For
this purpose, the perscn whose property is attached shall be deemed to be
the bensficiary of ths undertaking for the attachment of such rroperty and
shall have gll rights of the beneficiary, including the right to recover
such damages by using the precedure provided by Section 490.030,

(b} A persen seeking Lo recover damages for wrongful attachment

against a defendant liable pursuant to Section Lo, 025 may intervene in

~11~



the action.

Comment, Section 490,050 is amended {o provide for ths intervention
of a third person whese property is attached and to wham the defendant is

tiable under Section L90.025.

Trhis procedure puts the duty cn the defendant to come forward. Is
the notice contained in the notice of application sufficient? Should
the plaintiff be reguired te state in his application for the writ that
he has reason to beliave that the defendant has property of a third
person in his possession? Should the plaintiff have to ask specifically
in hig application for a direction to the defendant that he indicate
property of third persons? Should this information be obtainable only
in an examinaticon procedure such as is available after judgreni pursuant
to Sections 714-7237 The third person may enforce the defendant's lia-
bility under the above draft by intervening in the action; should the

third person be required to file a separate action against the defendant?

Respectfully submitted,

Stan G. Ulrich
Legal Counsel
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Stanford, California 94305
Attachment Law -~ #4386

Dear Mr. De Moully:

Pursuant to your request, we have prepared the
enclosed draft, relating to attachment,

The draft would provide that the judicial duties
to be performed under the Attachment Law (Ch, 1516, Stats,
1974) are "subordirate judicial duties" within the meaning
of Section 22 of Article VI of the California Constitution
and may be performed by appointed officers such as court

commissioners,

While we have not had an opportunity to consider
the matter fully, we think a constitutional question could
be raised under Section 22 of Article VI of the California
Constitution with respect to whether the judiclal duties
to be performed under the Attachment Law are in reality
"subordinate judicial duties' (see Mosler v. Parringtom

(1972), 25 Cal. App. 3d 354},

Very truly yours,

George H. Murphy _
Legislative Counsel

By et e é /’7 Wﬂ-&t-—égs_

Ja A, Marsala :
JAM : mm Depdty Legislative Counsel



